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I n Decenber 1995, P, the principal sharehol der,
presi dent, and CEO of SBE, a Vernont-based
manuf acturi ng corporation, on the advice of its
pronmoters and his own tax adviser, entered into an
of f shore enpl oyee | easing (CEL) arrangenent whereby he
agreed to lease his services to T, an Irish corporation
t hat subl eased his services to L, a U S. enpl oyee
| easi ng conpany that subl eased his services back to
SBE. During the audit years (1995-2000), in
consideration of P's services, SBE paid L annual
anount s equi val ent to what SBE had paid P as wages in
prior years. L paid a portion of those amounts to P
who reported those paynents as wages. L remtted the
bal ance, after deducting certain anounts, including the
payroll taxes owed wth respect to its paynents to P
to T for deposit in a deferred conpensation or
retirement account for P's benefit (the retirenent
account). The retirenent account was opened in the
name of a Bahamas subsidiary of T. P and his wfe
recei ved and used, during 1998-2000, credit cards
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i ssued by a Bahanmas bank and backed by an account at
the sane bank in the nanme of the T subsidiary. Mney
fromP s retirenment account funded the bank account
used to pay the credit card charges, many of which P
recogni zed were personal. During all of the audit
years, P continued to represent hinself to third
parties as an enpl oyee and presi dent of SBE, and he
acted on behalf of SBE in the sane manner as before
adoption of the OEL arrangenent. He also determ ned
the amounts to be deposited in the retirenent account
and he effectively controlled the nmanner in which the
assets in the account were invested. During 1998-2000,
he exercised his unrestricted access to the funds in

t he account by neans of the Bahanmas bank credit cards.

Both the 3- and 6-year periods of limtations on
assessnment under |.R C. sec. 6501(a) and (e) had
expired before R issued the notices of deficiency (the
notices) to P. R alleges that the notices were tinely
i ssued by reason of the application of I.R C sec.
6501(c), which permts assessnment of tax at any tinme in
the case of a false or fraudulent return. R also
all eges that, for all open audit years, P (1)
underreported his income, (2) is liable for the I.R C
sec. 6663 fraud penalty, and (3) alternatively, is
liable for the 1.R C. sec. 6662 accuracy-rel ated
penal ty.

1. Held: For all audit years, P was in
constructive receipt of (1) anounts equal to the excess
of SBE's paynents to L for his services on behal f of
SBE over the sum of the anpbunts he reported as wages
pl us the enpl oyer portions of the Social Security and
Medi care taxes that L paid with respect to those
reported wages and (2) the capital gains and investnent
i ncone generated by the assets in the retirenent
account .

2. Held, further, P s 1998-2000 returns were
fraudul ent by reason of P's conceal nent of the Bahanas
bank account and associ ated credit cards by neans of
whi ch he had, and intended to exercise, his
unrestricted access to the constructively received
anmounts described in holding 1., supra.

3. Hel d, further, P's 1995-97 returns were not
fraudulent with the result that R s determ nati ons and
adj ustnments regardi ng those years are barred.
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4. Held, further, Pis subject to the I.R C sec.
6663 fraud penalties for 1998-2000 with respect to al
the constructively received anounts described in

hol ding 1., supra.

5. Held, further, because we apply the I.R C
sec. 6663 fraud penalties to P s total underpaynents
for 1998-2000, the I.R C sec. 6662 accuracy-rel ated
penalties do not apply for those years. See |.R C. sec.
6662(b) (flush I anguage).

John M Colvin and Robert J. Chicoine, for petitioner.

Carina J. Canpobasso and Robert W Dillard, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: By two notices of deficiency dated January
3, 2008 (the notices), respondent determ ned joint deficiencies
in incone taxes and related penalties for petitioner and his

wi fe, Nancy L. Browning (Ms. Browning), as follows:

Penal ty
Year Defi ci ency Sec. 6663
1995 $142, 489 $106, 867
1996 171, 747 153, 810
1997 54, 166 40, 625
1998 6, 336 4,752
1999 11, 514 8, 636
2000 53, 275 39, 956

The deficiencies for all of the years are primarily
attributable to the difference between what petitioner’s
corporation, S B Electronics (SBE) deducted as paynent for
petitioner’s services and the wages petitioner reported. By
an anendnent to anended answer, respondent asserted an
i ncreased deficiency for 1996 of $82,200 and a sec. 6663
fraud penalty of $61,650. Those increased anmounts relate to
$25, 394 of reported wages earned by either petitioner or
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Ms. Browning that the agent m stakenly attributed to a
source ot her than SBE

Petitioner and Ms. Browning (sonetinmes, the Brownings)
filed separate petitions to this Court in response to the
notices, and Ms. Browning s case received its own nunber, docket
No. 6922-08. Because the parties in docket No. 6922-08 filed a
stipulation to be bound by any deficiency redetermned in this
case, we decided not to consolidate the two cases, and we
consi der herein only petitioner’s case.!

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue and
all Rule references are to the Tax Court Rules of Practice and
Procedure. All dollar anobunts have been rounded to the nearest
dol | ar.

The issues for decision are (1) whether the notices for one
or nore of the years 1995-2000 (the audit years) were tinely
i ssued by reason of the application of section 6501(c)(1), which
provi des for assessnent of tax at any tine in the case of a false
or fraudulent return, and, if so, whether petitioner (2) had
addi tional, unreported wages for one or nore open audit years
conprising all or a portion of the excess of the anpbunts SBE paid

to a | easing conpany for his services over the anmounts petitioner

'n the stipulation, respondent concedes that the fraud
penalty “does not apply” to Ms. Browning for any of the audit
years.
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reported as wages received fromthe | easing conpany; (3) had
additional, unreported capital gains for one or nore open audit
years that were generated by an all eged deferred conpensation
account; (4) had additional unreported dividends for 1999 and
2000 (if open) that were generated by the alleged deferred
conpensati on account; (5) as an alternative to issues (2) through
(4), had additional, unreported incone for 1998-2000 (if open)
arising out of petitioner’s and Ms. Browning’s charges to a
credit card that were paid fromthe all eged deferred conpensation
account referred to in issues (3) and (4); (6) is liable for the
section 6663 fraud penalty for one or nore open audit years; and
(7) as an alternative to issue (6), is liable for the section
6662 accuracy-related penalty for one or nore open audit years.?
| f we decide for petitioner with respect to issue (1), then
respondent is tine barred fromraising any of the other issues,

and we nust decide the case in petitioner’s favor.?3

2There are al so certain conputational adjustnents that
follow fromthe adjustnents at issue, but they are not in
controversy and we need not discuss them

Both the general 3-year limtations period on assessnents
provi ded by sec. 6501(a) and the 6-year limtations period on
assessnents provided by sec. 6501(e)(1l) in the case of
substantial om ssions fromgross inconme (which was potentially
applicable to 1995-97 and 2000) had expired for all of the audit
years by Jan. 3, 2008, both notices’ date of issuance.
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FI NDI NGS COF FACT

| nt roducti on

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference.

At the tine he filed the petition, petitioner resided in
Fl ori da.

Petitioner’s Educati on and Wrk Experience

Petitioner graduated fromthe University of Maryland with a
bachel or of science degree in industrial managenent. After
graduation, he worked, in both technical and sales positions, for
E.l. Dupont. In 1969, he left E. I. Dupont and went to work for
Sprague Electric Co. (Sprague), a manufacturer of electronic
conponents, in Barre, Vernont. Petitioner worked for Sprague in
a nunber of managerial positions, including plant manager, until
1985 when he founded S B Electronics (SBE). He purchased for SBE
one of Sprague’ s operating divisions (Sprague had decided to
close its Barre plant), which SBE (li ke Sprague, an el ectronic
conponents manufacturer) continued to operate in Barre.

Wil e at Sprague, petitioner attended the University of
Vernmont part tinme to pursue an MBA degree. He enrolled in sone
accounting courses but dropped out of the program because of his
inability to become a full-time student. |In 1982, he

participated in a managenent devel opnent program at the
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University of New Hanpshire. He has never taken any tax courses,
and he has little famliarity with tax | aw

Petitioner was the principal owner, president, and CEO of
SBE from 1985 t hrough June 2002 when he sold the conpany’ s assets
to a new conpany owned, in part, by one of his sons. SBE was
organi zed as an S corporation and, at its peak, enployed 60 to 70
persons. Ms. Browning and the five Browning children were
mnority sharehol ders of SBE. Petitioner is also a part owner
and director of Dearborn Electronics in Longwood, Florida.

Petitioner’s Relationship Wth Viggo Carstensen

Petitioner’s primary tax adviser has been his |ongtine
accountant, Viggo Carstensen (M. Carstensen). M. Carstensen, a
Canadi an by birth, worked for Air Canada for 25 years, first in
Canada and, beginning in 1973, in the United States, eventually
becom ng that conpany’s head of human resources for the United
States. After retiring fromAir Canada in 1985, M. Carstensen
purchased a franchi se of General Business Services (GBS), through
whi ch he entered the tax preparati on and busi ness consulting
fields for clients in central Vernont. Before the advent of
reliable tax preparation software, GBS franchisees |ike M.
Carstensen’s obtained the relevant information fromclients and
sent it to the GBS office in Rockville, Maryland, for actual
return preparation. M. Carstensen’s primary function was to

help his small business clients create recordkeepi ng systens to
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enable themto track i ncone and expenses and becone nore
profitable. Wen the tax preparation software inproved, M.
Car st ensen | earned nore about taxes and assuned the tax
preparation function on behalf of his clients. He also passed
the enroll ed agent’s exam and began representing clients before
the Internal Revenue Service (IRS). Sonetinme |ater, he joined
H D. Vest Investnment Securities, Inc. (HD Vest), a registered
br oker-deal er that used certified public accountants and tax
advisers to market its investnent products, as a |licensed or
regi stered investnent representative/adviser.

Petitioner net M. Carstensen at a sem nar both attended as
new busi ness owners in connection with their each obtaining a
Federal 1D nunber, petitioner for SBE and M. Carstensen for his
@GBS franchise. The sem nar provided information with respect to
a new busi ness owner’s enploynment tax and information reporting
obl i gati ons.

Initially, petitioner retained M. Carstensen to install a
system for keeping records that would formthe basis for SBE s
financial statenments and to prepare quarterly and annual payrol
reports. After he joined HD Vest, M. Carstensen becane an
i nvest ment advi ser to and account representative for petitioner
and Ms. Browning. M. Carstensen also prepared all of

petitioner and Ms. Browning' s individual tax returns, going back



- 9 -
at least to 1990, and all of SBE s corporate returns for the
audit years.

Petitioner’'s Decision To Engage in a Deferred Conpensation/
O fshore Leasing Pl an

The years 1994-96 were peak profit years for SBE. However,
the conpany was beginning to lose its |argest custonmer to foreign
conpetition. That custonmer accounted for at |east 50 percent of
SBE' s sales. Recognizing that SBE was in the mdst of its nost
profitable period, petitioner sought a neans to defer receipt of
a portion of those profits until his retirenent. In response to
that concern, petitioner’s estate planning advisers, to whom he
had been referred by M. Carstensen, suggested that he nmeet with
JimSchmdt (M. Schmdt), a Florida attorney. One of those
advi sers referred to M. Schm dt as professing to have a state-
of-the-art plan in the areas of estate planning and deferred
conpensati on.

In the fall of 1995, petitioner and M. Carstensen nmet with
M. Schm dt and another attorney, Tom Drysdale (M. Drysdale),
who worked with M. Schmdt. During that neeting, Messrs.
Schm dt and Drysdal e gave petitioner and M. Carstensen various
handouts, charts, and other related materials, including a |egal
anal ysi s, which described an of fshore enpl oyee | easing plan (CEL
plan or progranm) as follows: (1) Petitioner enters into an
enpl oynment contract with an Irish corporation (Irish

corporation), pursuant to which, in exchange for petitioner’s
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services, Irish corporation agrees to (a) pay petitioner’s
busi ness expenses facilitated by the issuance of an offshore
credit card to petitioner, (b) pay petitioner “a relatively
nodest current salary” for his services, and (c) provide “an
attractive salary deferral progrant; (2) Irish corporation, for a
fee, subleases petitioner’s services to a U. S. enpl oyee | easing
conpany (U.S. |easing conpany), which, for a larger fee,
subl eases petitioner’s services to SBE; (3) out of its fee, U S
| easi ng conpany pays petitioner a salary, provides himwth
t axabl e and nontaxable fringe benefits, and discharges the
payroll tax obligations with respect to his salary, all pursuant
to its agreement with Irish corporation; and (4) out of its fee
fromU. S. |easing conpany, which it receives tax free pursuant to
the United States-Ireland incone tax treaty, see infra note 6,
Irish corporation creates, funds, and adm nisters a nonqualified
(under U. S. law), offshore deferred conpensation account or trust
for petitioner’s benefit inits (or a subsidiary’ s) name. The
assets in the account are subject to the clainms of the Irish
corporation’s (or the subsidiary’ s) creditors.

Petitioner and M. Carstensen recognized that the principal
tax benefit of the OEL plan, as conpared with petitioner’s
existing status as a direct enployee of SBE, was SBE' s ability to
treat the amounts paid to U S. |easing conpany as a currently

deduct i bl e busi ness expense while petitioner avoided tax on the
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anounts set aside in the deferred conpensati on account until paid
to himupon his retirenment from SBE.

The witten materials that Messrs. Schm dt and Drysdal e
presented to petitioner and M. Carstensen represented that the
CEL plan was |argely predicated on IRS revenue rulings (Rev. Rul.
74- 330, 1974-2 C.B. 278, and Rev. Rul. 74-331, 1974-2 C. B. 281)
that discuss the tax aspects of enployee | oan-out prograns in the
entertai nment industry. Those materials also stressed that the
program nust be both structured and inplenmented so as to avoid
falling within U S. caselaw in which the enpl oyee | easing
arrangenent (e.g., of an athlete “leased” to his tean) was not
respected for tax purposes.

Al t hough both petitioner and M. Carstensen were very
i npressed by Messrs. Schm dt and Drysdale, M. Carstensen deci ded
to seek a second opinion froma fornmer vice president for tax at
GBS who was then in private practice, JimMCarthy (M.
McCarthy).4 On Cctober 12, 1995, he sent M. MCarthy the
pronotional materials that had been furnished by Messrs. Schm dt
and Drysdale. Thirteen days later, M. MCarthy gave his
response, in which he expressed a nunber of m sgivings regarding
the efficacy of the OEL plan: (1) The pronoters’ failure to

either obtain an IRS ruling or guarantee the paynent of penalties

“The record does not indicate whether M. MCarthy was
either (or both) an attorney or a certified public accountant,
only that he was “a very know edgeabl e i ndividual wthin GBS.”
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and interest that mght result fromthe very real possibility of
a successful IRS challenge to petitioner’s and/or SBE s tax
position, (2) the CEL plan “is geared toward” personal service
provi ders such as “entertai ners, athletes, attorneys, doctors,
accountants, engineers, etc.; those that would fall into the
Personal Service Corporation category if incorporated”, and (3)
in contrast, petitioner “would still be working solely as the
head of his manufacturing facility * * * Hs relationship with
his controlled corporation woul d not change, except on paper.”
M. MCarthy viewed those distinctions as possibly providing the
IRS “with a telling argunent against * * * [petitioner].”
Lastly, M. MCarthy noted that, for the CEL plan “to have any
chance of deferring tax on the foregone conpensation, * * *
[ petitioner] nmust be at risk for that anbunt with no guarantee of
receipt.” M. MCarthy feared that “if the Irish conpany goes
under, * * * [petitioner] would lose all.”

M. Carstensen considered M. MCarthy’ s advice as a warning
that the RS m ght challenge the CEL plan, not as a warning that
it was either illegal or inproper.

I n Decenber 1995, after further discussions with M.
Carstensen and his estate planning advisers, petitioner decided

to inplenment the OEL plan.
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| npl enentation of the OEL Pl an

Begi nni ng in Decenber 1995, petitioner, with M.
Carstensen’ s assi stance and under M. Schm dt’s gui dance, took
vari ous steps that were intended to inplenent the OEL plan as it
had been described by Messrs. Schm dt and Drysdale. That nonth,
pursuant to M. Schmdt’s instructions, petitioner and M.
Carstensen travel ed to Canada where petitioner signed (1) an
enpl oynent agreenment with an Irish corporation,® (2) on behal f of
SBE, an agreenent between SBE and U.S. |easing conpany, and (3)
an SBE check for $500, 000, made out to TransNational, and nmailed

all three to TransNational at a Dublin, Ireland, address.® The

°The record does not reveal the identity of the Irish
corporation with which petitioner contracted. Wereas both
petitioner and M. Carstensen believe it to have al ways been
TransNational Leasing Co. (TransNational), there is evidence that
it was Montrain Services, Ltd., which, later, was replaced by
TransNational. Also, the parties appear to agree that at | east
three U S. | easing conpanies were involved in purportedly
i npl enmenting the CEL plan during the audit years. Because it is
the nature or substance of each entity’'s participation in the
execution and inplenentation of the plan that is germane to the
| egitimacy of the plan and the issue of fraudul ent intent rather
than its nanme or identity, we will not address the latter issue.
W will refer to the Irish corporation as the Irish conpany or as
TransNati onal, which respondent appears to acknow edge did, in
fact, becone the purported participating Irish corporation as of
Decenber 1997, and we will generally refer to the U S. |easing
conpany as U.S. |easing conpany.

5Presumably, M. Schm dt’s reason for requiring petitioner
to execute and mail docunents to TransNational from outside the
United States was, in what appears to be an excess of caution, to
assure that the transaction would not endanger TransNational’s
assuned treaty exenption fromUnited States incone taxation. See
Convention for the Avoi dance of Doubl e Taxation and the
(continued. . .)
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$500, 000 paynment was used, in part, to initially fund the
deferred conpensati on account.

On its Fornms 1120S, U.S. Incone Tax Return for an S
Corporation, filed for the audit years, SBE deducted, as part of
its “other deductions” on line 19, “Enpl oyee Leasing Progrant
expenses, and petitioner reported, as wages fromthe various U S.

| easi ng conpani es, by nanme, the follow ng anounts:

Petitioner’s Reported Wages

Year SBE Deducti ons From U.S. Leasi ng Company
1995 $500, 000 $150, 000

1996 348, 342 150, 000

1997 269, 254 150, 000

1998 99, 627 86, 000

1999 70, 958 54, 500

2000 107, 950 -0-

The differences between the anbunts SBE deducted as enpl oyee

| ease paynents and the anmounts that petitioner reported as wages

(after the deduction of various fees payable to TransNational and

u. S.

| easi ng conpany, taxes, and health insurance prem uns, which

total ed $163, 463 during the 1995-2002 exi stence of the CEL
program were deposited in an account with HD Vest in Irving,
Texas, in the name of TransNational Leasing Capital Managenent

Ltd. (TLCM (the HD Vest account).

5(...continued)
Prevention of Fiscal Evasion with Respect to Taxes on Inconme and
Capital Gains, U.S.-Ir., art. 7, July 28, 1997, U.S. Tax Treaties
(CCH) par. 4401 (providing, in effect, that the business profits
of an Irish enterprise are not taxable in the United States
unl ess those profits are attributable to a United States
“permanent establishment”).
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The anpbunts deposited in or withdrawn fromthe HD Vest

account were as foll ows:

Year Deposits (Wt hdrawal s)?
1996 (Feb.)? $303, 963 -
1996 (Dec. )? 158, 346 -
1997 --- ---
1998 85, 420 ($15, 416)
1999 - (95, 528)
2000 - (70, 541)
2001 94, 439 (63, 389)
2002 - (116, 477)
2003 --- (218, 090)

Wth two exceptions, all of the withdrawals were used
to pay the charges to the credit cards issued in connection
with the HD Vest account. Those exceptions were (1) $31, 000
refunded to SBE in 2002 and (2) the $218,090 fi nal
distribution to petitioner in 2003.

2The February 1996 deposit was taken fromthe $500, 000
that petitioner nmailed to Ireland in Decenber 1995. The
Decenber 1996 deposit, |ike the subsequent deposits, was
derived froman SBE paynent to U S. |easing conpany and a
U.S. | easing conpany paynent to TransNational (or TLCM for
the year of deposit.

During the 1996-2000 period, the HD Vest account earned
capital gains in excess of $195,6000 and i nvestnent incone of
$1,299. It also incurred investnent expenses of $48,062.7

TLCM was a corporation organi zed under the | aws of the
Bahamas. Jereny Cafferata (M. Cafferata), a Bahamas resident,
was president of and acted on behalf of TLCM M. Cafferata

appoi nted M. Carstensen as the account representative or

Total deposits plus capital gains and investnent incone
exceeded total w thdrawal s plus expenses because the account
realized a $62, 727 investnent loss during its existence.
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executive for the HD Vest account. M. Cafferata billed
petitioner through M. Carstensen for his services with respect

to the account and the credit cards (discussed infra) issued in

connection therewth.

M. Cafferata and the people in Texas handling the HD Vest
account routinely acquiesced to petitioner’s w shes regarding the
nmovenent of funds within and the withdrawal of funds fromthe
account. Moreover, even though the account was in TLCM s nane
and, therefore, subject to its creditors, if any, petitioner
recogni zed that the noney in the account was being held for his
benefit alone and that it was his noney. Petitioner also assuned
that he could termnate the programat any tinme and have the
funds in the account returned to him

The HD Vest account was opened in February 1996, and the
| ast reported activity, including the final distribution to
petitioner, occurred in May 2003.

As part of the inplenentation of the OEL plan, U S. |easing
conpany handl ed petitioner’s payroll taxes and provided for his
heal th i nsurance, tasks that SBE had previously perforned.
Throughout the audit years, however, petitioner continued to
identify hinmself to non-payroll-departnment enpl oyees of SBE, to
custoners of SBE, to financial institutions, and even to Ms.
Browni ng as president of and as an enpl oyee of SBE. Moreover, in

1997 and 1999, on various applications to open an I RA or other
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financial accounts, petitioner listed SBE as his enpl oyer and
himsel f as either “president” or as “president and CEO'" of SBE

The contractual relationships anong petitioner, SBE
TransNational and U. S. | easing conpany are uncertain. The
contracts that petitioner executed in Canada and mailed to
Ireland either were never returned to petitioner or, if returned,
were discarded or |lost after the sale of SBE in June 2002.
Petitioner did retain sanple or draft contracts, which may have
been provided during the initial presentation of the OEL plan by
Messrs. Schm dt and Drysdale. Assum ng the sanple or draft
enpl oynent contract between petitioner and TransNati onal
generally reflected the intended or actual contractual
rel ati onship between the parties (which petitioner believed to be
the case), petitioner remained unaware of its actual ternms so
that his conpliance with any specific termwould have been
coi nci dent al .

In practice, even after adopting the OEL plan, petitioner
continued to act on behalf of SBE just as he had before
participating in the plan. The only significant changes were (1)
the substitution of U S. |easing conpany for SBE in the handling
of his salary, fringe benefits, and payroll taxes, and (2) the
di version, through U S. |easing conpany and TransNati onal, of
what previously had been part of his wages to the HD Vest

account. No enpl oyee of TransNati onal exercised any direction
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and/ or control over petitioner’s services and no enpl oyee of
TransNati onal was ever known to him H's only “contact” was M.
Schm dt, who was the creator and pronoter of and petitioner’s
informal adviser with respect to the OEL program but who was not
an officer or enployee of TransNational exercising any
supervi sion over petitioner.

Petitioner and M. Carstensen agreed with Messrs. Schm dt
and Drysdal e that the annual anmount to be placed in the deferred
conpensati on account would be a fornmul ary anobunt based upon SBE s
annual profits, but, in practice, petitioner unilaterally decided
on the annual anount to be placed in the account. Wen, in 2002,
petitioner determ ned that SBE s busi ness needs required
addi ti onal cash, he authorized a transfer of funds fromthe HD
Vest account back to SBE, the funds to be reported as additional
i ncome by SBE
Leadenhal| Bank Credit Card

In 1998, either M. Schm dt or M. Drysdal e advi sed
petitioner and/or M. Carstensen that they were able to issue a
credit card to petitioner in connection with the OEL program for
his use in defraying business expenses. Use of a credit card had
been an anticipated feature of the OEL programfromits
i nception. Thereupon, in May 1998, petitioner was issued a
credit card by Leadenhall Bank and Trust Conpany, Ltd., a Bahamas

conpany (Leadenhall Bank and Leadenhall Bank credit card), and an
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HD Vest checki ng account at that bank (the Leadenhal |l Bank
account) was created to pay the credit card charges, funds to be
obtained fromthe assets in the HD Vest account. Initially, M.
Cafferata (at petitioner’s request) caused $10,000 to be noved
fromthe HD Vest account to the Leadenhall Bank account to secure
charges to the Leadenhall Bank credit card. That security
account was opened in the nanme of “TransNational Leasing c/o
Cafferata & Co.” M. Cafferata had signature authority with
respect to that account. Petitioner arranged for Ms. Browning
to receive a Leadenhall Bank credit card in 1999. He did not
explain to her the circunstances of the issuance of the card, nor
did he place any restrictions on her use of the card.

During the period from May 1998 t hrough Septenber 2002,
petitioner and Ms. Browning charged over 2,000 itens to the
Leadenhal | Bank credit card. During that period, over $330, 000
was transferred fromthe HD Vest account to pay petitioner’s and
Ms. Browing s credit card charges and associ ated expenses. A
substantial portion (and in Ms. Browning s case, the
overwhel mng nmajority) of those charges was consi dered by
petitioner to be personal, which, to him neant unrelated to

SBE' s business.® During the 3 audit years in which petitioner

8The draft enpl oyment contract between the Irish conpany
enpl oyer and petitioner that M. Schmdt left with petitioner
provides for the issuance of a credit card to petitioner, but it
l[imts the use thereof to “corporate [presumably referring to the
(continued. . .)
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and Ms. Browni ng used the Leadenhall Bank credit cards (1998-
2000), their charges to those cards total ed $128, 734 ($14, 919,
$57, 274, and $56, 541 for 1998-2000 respectively). O that
anmount, $58, 621 ($9,621, $29,503, and $19,390 for 1998-2000
respectively) constituted expenditures that petitioner considered
personal .® For those sane 3 years, the follow ng anounts were

w thdrawn fromthe HD Vest account to pay credit card charges

8. ..continued)
I rish conpany enpl oyer, not SBE] business expenses”, all of which
are subject to the enployer’s approval and to its “prior witten
approval ” for expenses exceedi ng $250. Those conditions were
routinely ignored by petitioner and Ms. Browning in connection
with their use of the Leadenhall Bank credit cards issued to
t hem

For 1999 and 2000, we accept as recogni zed personal charges
the charges petitioner listed as personal on a 2003 subm ssion to
respondent’ s agent, Belinda Evans (Ms. Evans), who audited
petitioner’s 1995-2000 returns. Although there are discrepancies
regardi ng the description of a particular charge as personal or
as busi ness between that subm ssion and a 2008 subm ssion to M.
Evans covering Nov. 27, 1998, through Sept. 16, 2002, we accept
as an accurate reflection of what petitioner considered to be
personal charges for 1999 and 2000 the earlier subm ssion because
it is 5 years closer to those years. For the period from Nov.

28, 1998, to 1998 yearend, we accept as what petitioner
considered to be personal charges the charges petitioner
identified as personal on the 2008 subm ssion as it constitutes
petitioner’s only analysis of his and Ms. Browning’s credit card
expenditures during that period that is in evidence. The record
al so contains Leadenhal|l Bank statenments reflecting their credit
card usage for June-August and part of Septenber 1998. Al but a
very few of the charges reflected on those statenents clearly are
personal, and those few are, at best, anbiguous. |In the absence
of evidence to the contrary we have treated all of the credit
card charges listed on those 1998 statenents as charges
petitioner woul d consider personal. Also, because there is no
evidence to the contrary, we have assuned that for the rest of
1998 (January-May and Oct. 1-Nov. 26) the Brownings either did
not have Leadenhall Bank credit cards or did not use them
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“and Ot her Baham an Fees”: 1998, $15,416; 1999, $95, 528; and
2000, $70,541. Petitioner has never reported and paid tax on any
anount attributable to his or Ms. Browning’ s use of the
Leadenhal | Bank credit cards for what they consi dered personal
expendi t ur es.

Copi es of the Leadenhall Bank credit card statenents were
faxed to M. Carstensen, who retained and furnished themto
respondent during the audit and the litigation of the case.
Petitioner did not review those statenents with M. Carstensen to
det erm ne busi ness versus personal expenditures in connection
with the preparation of his inconme tax returns.

Line 7a of Schedule B, Interest and Ordinary D vidends, of
the 1998-2000 Form 1040, U.S. Individual Inconme Tax Return
(sonetines, just Line 7a), asks:

at any tinme during * * * [the taxable year], did you

have an interest in or a signature or other authority

over a financial account in a foreign country, such as

a bank account, securities account, or other financial

account ?

On their joint returns for 1998-2000, the Browni ngs answered “no”

to that question.

Term nati on of the CEL Program

After SBE s assets were sold, on June 30, 2002, to a new
corporation owed, in part, by one of petitioner’s sons,
petitioner and Ms. Browning retired to Florida. |In May 2003,

the remaining investnents in the HD Vest account were sold and,
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on May 23, 2003, the asset remaining in the account ($218,090 in
cash) was withdrawn fromthe account and distributed to another
account with HD Vest that petitioner and Ms. Browning
mai nt ai ned.
The Audit

By |letter dated June 19, 2002, respondent commenced an audit
of petitioner and Ms. Browning's 1999 and 2000 joint returns.
The agent, Belinda Evans (Ms. Evans), attached to that letter a
Form 4564, Information Docunent Request (IDR), requesting, anong
other itenms, the follow ng information regarding petitioner’s
credit card use during 1999 and 2000:

List of all credit * * * cards, foreign or donestic,

under any nanme, used by you to nmake purchases * * * or

to pay expenses for any purpose, including personal or

busi ness use, during the [audit] year(s) * * *.

In response to that request, petitioner, through M.
Carstensen, provided only a credit report that did not |list the

Leadenhall Bank credit card. It was not until Ms. Evans net with

M. Carstensen on August 14, 2002, and told himshe was aware of

The record does not indicate when the audit was expanded
to enconpass petitioner and Ms. Browning’s 1995-98 taxable
years. The parties stipulate that each of the returns for those
years was tinely filed on or about Apr. 15 of the follow ng year,
whi ch neans that the normal 3-year limtations period on
assessnents, under sec. 6501(a), for each of those years, had
expi red before the June 19, 2002, commencenent of the audit. The
record al so does not indicate why respondent failed to obtain
frompetitioner agreenments to extend the 3-year limtations
period on assessnents for 1999 and 2000 pursuant to sec.

6501(c) (4).
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that credit card that the |atter acknow edged its existence and
explained its connection with the OEL program which, until that
nmoment, he al so had not described to Ms. Evans.

In the 2003 anal ysis of credit card charges submtted to M.
Evans (see supra note 9), petitioner breaks down the charges not
listed as “personal” as follows: $16,377 is listed as “ATM
charges and $10,662 as “neal s/entertai nnent”. The bal ance (or

sone 33 percent of the total) petitioner attributes to

“conputer/office”, “business gifts”, “charitable”,
“dues/[sub]scription”, “travel auto”, and “prod sup/oper
supplies”. Petitioner was unable to identify what portion, if

any, of the “ATM charges he consi dered business related, and he
did not retain any records that m ght have substantiated as
busi ness expenses one or nore of the listed “neal s/entertai nnent”
expenses in accordance with the requirenents of section 274(d)
and the regul ati ons thereunder.

The 2008 anal ysis of credit card charges (also submtted to
Ms. Evans--see supra note 9) covered charges to the Leadenhal
Bank credit card from Novenber 27, 1998, through Septenber 16
2002. That anal ysis broke down the charges between business and
personal with a separate col umm describing the nature of the
al | eged busi ness charges. The vast majority of the business-
denom nat ed expenses were stated to be for travel (including

“auto”) and entertai nnment for which no section 274(d)
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substantiation was provided. As stated supra note 9, there are a
nunber of inconsistencies between the 2003 and 2008 anal yses of
credit card charges in that many of the itens |listed as business
expenses on one were |listed as personal expenses on the other.
Mor eover, on the 2008 anal ysis petitioner classified 30 of the 55
charges made after he sold SBE on June 30, 2002, as business
expenses.

OPI NI ON

Application of Section 6501(c)(1)

A. | nt r oducti on

Section 6501(a) provides, generally, that the anount of any
tax nust be assessed within 3 years of the filing of a return.
Pursuant to section 6501(c)(1), however, if a taxpayer files “a
false or fraudulent return with the intent to evade tax, the tax
may be assessed * * * at any tine.”

Respondent argues that the inconme taxes due from petitioner
for the audit years nay be assessed at any tinme pursuant to
section 6501(c) (1) “because petitioner knowingly filed false or
fraudul ent incone tax returns for said years with intent to evade

t ax. Al ternatively, respondent argues that M. Carstensen, on
behal f of petitioner, acted wth the requisite fraudul ent intent
in his preparation and filing of petitioner’s returns for the

audit years. He cites Allen v. Conm ssioner, 128 T.C. 37, 40-42

(2007), which holds that an underreporting of taxes attributable
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to the return preparer’s (rather than the taxpayer’s) fraud is
sufficient to invoke the application of section 6501(c)(1).
Petitioner disagrees wth both argunents.

B. Proof of Fraudul ent Return

1. | nt r oducti on

Respondent nust establish by clear and convincing evi dence
that petitioner filed false and fraudulent returns with the
intent to evade tax. See sec. 7454(a); Rule 142(b); Botw nik

Bros. of Mass., Inc. v. Conmi ssioner, 39 T.C 988, 996 (1963).

Respondent’ s burden of proof under section 6501(c)(1l) is the sane
as that inposed under section 6663, which provides for the

inposition of a civil fraud penalty. See Pennybaker v.

Comm ssioner, T.C Menp. 1994-303. To satisfy that burden,

respondent nust prove (1) that an underpaynent exists and (2)
that fraud exists, i.e., that petitioner intended to evade taxes
known to be owi ng by conduct intended to conceal, m slead, or

ot herwi se prevent the collection of taxes. See Parks v.

Commi ssioner, 94 T.C 654, 660-661 (1990). Respondent nust prove

both of those elenents of fraud by clear and convi nci ng evi dence.

See DiLeo v. Conmm ssioner, 96 T.C 858, 873 (1991), affd. 959

F.2d 16 (2d Gr. 1992); Petzoldt v. Comm ssioner, 92 T.C 661

699 (1989); Recklitis v. Conm ssioner, 91 T.C. 874, 909 (1988);

Ri chardson v. Commi ssioner, T.C. Mnop. 2006-69, affd. 509 F. 3d

736 (6th Cr. 2007). The existence of fraud is a question of



- 26 -

fact to be resolved fromthe entire record. Gajewski V.

Commi ssioner, 67 T.C 181, 199 (1976), affd. w thout published

opinion 578 F.2d 1383 (8th Cr. 1978). Respondent nust neet his
burden through affirmative evi dence because fraud is never

i nputed or presuned. See Ni edringhaus v. Conm ssioner, 99 T.C

202, 210 (1992); Petzoldt v. Conm ssioner, supra at 699; Beaver

v. Comm ssioner, 55 T.C. 85, 92 (1970). Once respondent has

produced sufficient evidence to establish that any portion of
petitioner’s underpaynent was due to fraud, the entire

under paynment shall be treated as attributable to fraud, except

Wi th respect to any portion thereof that petitioner establishes,
by a preponderance of the evidence, is not attributable to fraud.
See sec. 6663(b). The entire taxable year remai ns open under
section 6501(c)(1) even if only a part of the deficiency for a

year is attributable to fraud. Low v. Conm ssioner, 288 F.2d

517, 520 (2d Cr. 1961), affg. T.C. Meno. 1960-32. “Thus, where
fraud is alleged and proven, respondent is free to determne a
deficiency wwth respect to all itens for the particul ar taxable

year without regard to the period of limtations.” Colestock v.

Comm ssioner, 102 T.C 380, 385 (1994).

2. Under paynent of Tax

a. | nt r oducti on

The first elenment necessary for finding a fraudulent return

under section 6501(c)(1) (or fraud under section 6663(a)) is an
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under paynent of tax. Section 6664(a) defines an “underpaynent”
for purposes of section 6663 (with exceptions not here rel evant)
essentially as a “deficiency” as defined by section 6211. As
applicable herein, that is the anount by which the tax inposed by
the Internal Revenue Code exceeds the anmount shown as the tax by
petitioner on his return.

b. The Parties’ Argunents

Al t hough respondent argues that the evidence fails to
support the existence of the OEL program and that, even if the
purported contractual arrangenents did exist, they were shans
W t hout econom ¢ substance, we first address his argunent that
“even if the Court accepted petitioner’s clains that he was
actually an enpl oyee of TransNational * * * | all anmpunts * * *
[ SBE] paid into the OEL arrangenent are currently taxable to

petitioner because he constructively received the paynents.”?!

“As an alternative to his constructive receipt argunent,
respondent argues that petitioner is taxable on those anmounts
under the econom c benefit doctrine; i.e., “[p]etitioner gained
the financial and econom c benefit of the CEL funds [placed in
the HD Vest account] because, in addition to his use of themto
pay personal credit card bills * * * the funds were * * * set
aside for himand were not subject to” SBE, TransNational, or
TLCM creditors, the | ast because TLCM (i n whose nane the account
was opened) “if it existed at all, was a shell.” Respondent also
i nvokes the application of sec. 83 (Property transferred in
connection wth the performance of services) to the transfers of
funds to the HD Vest account, stating that “section 83 all but
codifies the econom c benefit doctrine in the conpensation
context” and noting that those funds were “either transferable or
not subject to a substantial risk of forfeiture” with the result
that they are “includible in petitioner’s income when earned by
petitioner and ‘set aside’ by * * * [SBE].” Because we find

(continued. . .)



- 28 -

Petitioner rejects the factual prem ses upon which
respondent bases his finding of constructive receipt: (1)
Petitioner’'s ability to direct Messrs. Carstensen and Cafferata
wth regard to the use of the funds in the account, (2) his
ability to termnate the account and retrieve the funds in it at
any tinme, and (3) his unlimted access to those funds by neans of
t he Leadenhall Bank credit cards. |In each case, petitioner
argues that there is inadequate factual support for respondent’s
characterization. Petitioner argues that unrelated third
parties, not petitioner, owned and controlled the HD Vest
account, and that the funds in the account were subject to a
substantial risk of forfeiture. Petitioner also argues that his
participation in the CEL programis governed by a series of cases
in which an individual entertainer, artist, or athlete contracts
with a personal service corporation (PSC), which he either
controls or in which he has a significant interest, to | ease his
services to third parties with which he either previously had or
could have had a direct relationship (the entertainer, artist,
athlete cases). |In each case, the Comm ssioner tried to
attribute the PSC s incone to the individual, and in each case
the court rejected the Conm ssioner’s sham corporation and/or

assi gnnent of inconme argunents, in sone cases despite the

(... continued)
that petitioner was in constructive receipt of the funds in
gquestion, we do not address respondent’s alternative argunents.
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adm tted existence of a tax avoi dance notive, and respected the

separate existence of the PSC for tax purposes. See Sargent V.

Comm ssi oner, 929 F.2d 1252 (8th Cr. 1991), revg. 93 T.C 572

(1989); Laughton v. Conm ssioner, 40 B.T.A 101 (1939), renanded

113 F.2d 103 (9th Cir. 1940); Fox v. Conm ssioner, 37 B. T.A 271

(1938); Estate of Cole v. Conm ssioner, T.C Meno. 1973-74.

For the reasons set forth in section |.B.2.c., infra, we
hol d that petitioner was in constructive receipt of and,
therefore, understated his incone for the audit years by (1) the
anount by which SBE s paynents to U S. |easing conpany that it
deducted as “Enpl oyee Leasing Prograni expenses exceeded (a) the
anounts that petitioner received fromU.S. |easing conpany and
reported as wages plus (b) the enployer portions of the Soci al
Security and Medicare taxes that U. S. |easing conpany paid with
respect to those reported wages (the excess SBE paynents), plus
(2) the earnings (capital gains and investnent incone) on the HD
Vest account.

c. Application of the Constructive Receipt
Doctri ne

Under section 451(a), an individual taxpayer, |ike
petitioner, who is on the cash nethod of accounting nust include
anounts in gross incone in “the taxable year in which received”.
Section 1.451-2(a), Inconme Tax Regs., provides in pertinent part:

| ncone al though not actually reduced to a taxpayer’s

possession is constructively received by himin the
taxabl e year during which it is credited to his
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account, set apart for him or otherw se made avail abl e
so that he may draw upon it at any tine, or so that he
coul d have drawn upon it during the taxable year if
notice of intention to w thdraw had been given.
However, incone is not constructively received if the
taxpayer’s control of its receipt is subject to

substantial limtations or restrictions. * * *

The evi dence clearly and convincingly supports respondent’s
assertion that petitioner constructively received all of the
excess SBE paynents in the years in which SBE nade those
paynments. That is because those funds were deposited or were
potentially available for deposit in the HD Vest account, which
petitioner and M. Carstensen, on petitioner’s behalf,
effectively controlled. Although the HD Vest account was opened
in TLCMs nane, it is clear that M. Cafferata, TLCM s president,
and the people in Texas facilitating the novenent of funds out of
and within the account were nerely functionaries whose actions
with respect to the account were dictated by petitioner or by M.
Carstensen on petitioner’s behalf. Moreover, because there is no
evi dence that TLCM the nom nal owner of the account, was ot her
than a shell corporation with no significant creditors, there was
no neani ngful risk (other than normal market risk) that the
assets in the account woul d becone unavail able to petitioner.
Petitioner had unrestricted control over what went into the
account and unrestricted access to funds placed in the account.

He denonstrated the fornmer by unilaterally determ ning what, if

anything went into the account for a given year; and he
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denonstrated the latter, i.e., his unfettered access to the funds
in the account, not only by directing the investnent of funds

pl aced therein, but also, in 2002, by directing that $31, 000 be
returned to SBE and, beginning in 1998, by using the Leadenhal
Bank credit cards for any expenditure, personal or business, he
and Ms. Browni ng chose to make. Anounts credited to a brokerage
account (which is what the HD Vest account, in essence, was)
owned and controlled by the taxpayer are constructively received

by him See Mendes v. Conmm ssioner, 121 T.C 308, 313 (2003).

Because the anpunts credited to the HD Vest account were
“made available [to petitioner] so that he * * * [was able to]
draw upon * * * [then] at any tine”, as required by section
1.451-2(a), Inconme Tax Regs.--which is all that is necessary for
a finding of constructive receipt--we conclude that petitioner
constructively received, and was therefore taxable on, all of the
money that was transferred (or available for transfer) to that
account under the CEL plan (i.e., the excess SBE paynents | ess
U.S. leasing conpany’s paynent of various fees and health
i nsurance premuns wth funds derived fromthose paynents) in the
years in which excess SBE paynents were so transferred or
avai l able for transfer, together wwth the earnings (capital gains
and i nvestnent incone) accruing on the account in the year(s) of
accrual . Mreover, because the various fees and health insurance

premuns that U S. |easing conpany paid were paid for
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petitioner’s benefit, i.e., because those expenditures were an
integral part of a programthat was designed to provide a tax
deferral benefit to petitioner, those anounts al so constituted
incone to petitioner.' Presumably, the taxes that U S. |easing
conpany paid out of SBE s paynents to it were the payroll taxes
Wi th respect to petitioner’s reported wages.

The parties agree that all of the excess SBE paynents, |ess
t he above-referenced fees, taxes, and health insurance prem uns
(totaling $163,463 for the 1995-2002 life of the OEL program
were ultimtely deposited in the HD Vest account. Therefore,
because we find that petitioner constructively received those
paynments and was al so taxable on the above-referenced fees,
taxes, and health insurance premuns, we find that petitioner’s
under paynents for the audit years constituted the tax
attributable to (1) the excess SBE paynents plus (2) the capital
gains and investnent incone generated by the assets in the HD
Vest account.

Qur conclusion is unaffected by the entertainer, artist,
athl ete cases that petitioner relies upon because they are

i napposite. In each of those cases, the determ native issue is

12Petitioner does not argue and, therefore, we do not find
that any health insurance premuns paid by U S. |easing conpany
on petitioner’s behalf were excludable frompetitioner’ s incone
under sec. 106. Mbreover, there is nothing in the record as to
t he amount of any such prem um paynments. Therefore, we do not
reduce petitioner’s underpaynent by an anount attributable to
paynments of health insurance prem uns on petitioner’s behal f.
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the viability, for Federal inconme tax purposes, of the purported
enpl oyer corporation. W do not rest our conclusion herein on
the sham nature of TransNational or U S. |easing conpany, but on
the fact that petitioner was in constructive receipt of the SBE
paynments in excess of the amobunts he reported as wages, which
primarily consisted of funds placed by TransNational in the HD
Vest account. Unlike the facts in the entertainer, artist,
athl ete cases, there was no vi abl e PSC st andi ng bet ween
petitioner and the anounts in the HD Vest account.

Because we agree with respondent that petitioner was in
constructive receipt of all funds deposited in the HD Vest
account, we do not address respondent’s additional argunments to
the effect that the entire CEL program including the
participation of TransNational, TLCM and U.S. |easing conpany,

“was a sham conpl etely | acking in econonic substance”.?®

BBRespondent’s argunent that the entire OEL program nust be
di sregarded as solely tax notivated and, therefore, w thout
econom ¢ substance is based upon his allegations that (1)
petitioner’s purported Irish enployer did not exist when it
supposedly contracted with petitioner to enploy him (2)
petitioner never consciously conplied with the terns of that
al l eged contract, nor was such conpliance required by his
purported enpl oyer, (3) petitioner remained president of SBE
t hroughout the audit years, working solely for and hol di ng
himself out to all third parties as still in the enploy of SBE
and (4) petitioner retained control over and, by neans of the
Leadenhal | Bank credit card, was able to access the funds pl aced
in the HD Vest account. It is only necessary that we sustain (as
we have) the |l ast of those allegations in order to find that the
anounts deposited in the HD Vest account constituted incone to
petitioner on the dates of those deposits. The other

(continued. . .)



d. Concl usi on

We hold that, for each of the audit years, petitioner’s
under paynment consi sted of the anobunt of tax attributable to the
excess SBE paynents plus the earnings (capital gains and
i nvestment incone) on the HD Vest account.

3. Fr audul ent | nt ent

a. | nt r oducti on

The second el ement that we nust consider in determning the

application of section 6501(c) is petitioner’s or M.

13(...continued)
all egations, even if we were to sustain them would presumably
result in our disregarding TransNational, TLCM and U.S. | easing
conpany for Federal tax purposes and in findings that (1)
petitioner continued in the enploy of SBE and (2) it was SBE
that, in substance, nade the deposits in the HD Vest account.
But unless we were to find, as we have, that petitioner was
t axabl e on those deposits when made, the deened arrangenent
involving only SBE m ght very well have constituted the
equi val ent of a so-called rabbi trust whereby the Comm ssioner
permts an enployer to place a portion of the enployee s salary
in an irrevocable trust (the assets of which remain subject to
clainms of the enployer’s creditors) on a tax-free (to the
enpl oyee) basis. See Rev. Proc. 92-64, 1992-2 C. B. 422; GC M
39230 (Jan. 20, 1984). In that event, respondent’s quarrel would
have been with SBE' s deduction of the deposits when nade because
a rabbi trust, which is in essence a grantor trust, is nerely a
set-aside of funds by the grantor/enployer who is entitled to
deductions only as the funds are distributed or made available to
t he beneficiary/enpl oyee. See, e.g., sec. 671; Accardi v. IT
Litig. Trust (Inre IT Goup, Inc.), 448 F.3d 661, 665 (3d Cr.
2006). SBE' s deduction of its paynents to U S. |easing conpany
for deposit in the HD Vest account for the years in which those
paynments were made i s not at issue herein.
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Carstensen’ s'* state of mnd; to wit, whether either intended to
evade tax believed to be owing by conduct intended to conceal,
m sl ead, or otherw se prevent the collection of tax. See, e.g.,

Recklitis v. Conm ssioner, 91 T.C. at 909. A fraudulent state of

m nd may be proved by circunstantial evidence because direct
proof of the taxpayer’s intent is rarely available. See, e.g.,
id. at 910.

Over the years, courts have devel oped a nonexcl usive |ist of

factors that denonstrate fraudulent intent. Those badges of

“As we stated in Allen v. Conmissioner, 128 T.C. 37, 40
(2007) :

The statute keys the extension to the fraudul ent
nature of the return, not to the identity of the
perpetrator of the fraud. * * *

* * * * * * *

t he speci al disadvantage to the Comm ssioner in
investigating fraudulent returns is present if
the incone tax return preparer commtted the
fraud that caused the taxes on the returns to be
understated. Accordingly, taking into account
our obligation to construe statutes of
[imtation strictly in favor of the Governnent,
we conclude that the imtations period for
assessing * * * [the taxpayer’s] taxes is
extended if the taxes were understated due to
fraud of the preparer.

In Allen, we specifically noted that the Comm ssioner was
“seeking to collect only the deficiency in tax from* * * [the
t axpayer]” and was “not asserting the fraud penalty”, thus
inmplying that collection of the latter after expiration of the 3-
year limtations period on assessnents woul d depend upon proof of
the taxpayer’s, not nerely the preparer’s, fraud. That al so
appears to be the Comm ssioner’s position. See Field Service
Advi sory 200126019 (Mar. 30, 2001).
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fraud include: (1) Understating incone, (2) maintaining
i nadequate records, (3) failing to file tax returns, (4)
i npl ausi bl e or inconsistent explanations of behavior, (5)
conceal ment of incone or assets, (6) failing to cooperate with
tax authorities, (7) engaging in illegal activities, (8) an
intent to mslead which may be inferred froma pattern of
conduct, (9) lack of credibility of the taxpayer’s testinony,
(10) filing false docunents, and (11) dealing in cash. See Spies

v. United States, 317 U S. 492, 499 (1943); Douge V.

Conmm ssioner, 899 F.2d 164, 168 (2d G r. 1990); Bradford v.

Comm ssi oner, 796 F.2d 303, 307-308 (9th Cr. 1986), affg. T.C

Meno. 1984-601; Recklitis v. Comm ssioner, supra at 910.

Al though no single factor is necessarily sufficient to establish
fraud, a conbination of factors is nore likely to constitute

per suasi ve evidence. Solonon v. Conm ssioner, 732 F.2d 1459,

1461 (6th Cr. 1984), affg. per curiamT.C. Meno. 1982-603. A
taxpayer’s intelligence, education, and tax expertise are al so
rel evant for purposes of determning fraudulent intent. See

St ephenson v. Conm ssioner, 79 T.C. 995, 1006 (1982), affd. 748

F.2d 331 (6th Gr. 1984); Iley v. Conmm ssioner, 19 T.C 631, 635

(1952) .



b. Di scussi on

(1) [Introduction

For the 1998-2000 audit years, there exist at |east four
indicia of fraud, all of which relate to the establishnment and
use of the Leadenhall Bank account and credit cards: (1)

Conceal nent of assets, (2) intent to mslead, (3) |ack of
credibility of petitioner’s and M. Carstensen’s testinony, and
(4) intentional understatenment of incone. W shall consider each
in turn.

(2) Concealing the Existence of the

Leadenhal | Bank Account and Associ at ed
Credit Cards

As noted supra, on line 7a of Schedule B of petitioner’s
1998- 2000 returns, petitioner answered “no” to the question
aski ng whether at any time during the taxable year he had "an
interest in or a signature or other authority over a financi al
account * * * such as a bank account” in a foreign country.

Petitioner testified that he did, in fact, check “no” on
line 7a, and he defended that answer on the ground that he did
not have signature authority over the Leadenhall Bank account
associated wwth his and Ms. Browning s use of the Leadenhal
Bank credit cards, and on the further ground that “it was never
* * * This] intent to hide that noney that was down there”; i.e.,
in the Bahamas bank account. M. Carstensen testified that he

merely followed his tax preparation software, which automatically
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defaulted to a “no” answer, and that he never considered whet her
that response was correct. He further testified that he still
believed that “no” was the correct answer to |line 7a because
petitioner |acked “control” over the account.

W find the testinony of both nen to be incredible. Line 7a
pl ainly asks whether the taxpayer has “an interest in * * * or
other [than signature] authority over a [foreign] financial
account * * * such as a bank account”. It is inconceivable that
either petitioner, a college graduate with a successful business
background, or M. Carstensen, an experienced tax return preparer
and busi ness consultant, could msinterpret or, in M.
Carstensen’s case, ignore that | anguage. Moreover, the notion
that petitioner |acked control over the Leadenhall Bank account
is patently unsupportable in the light of: (1) The certainty
that M. Cafferata would respond to petitioner’s directions to
nmove funds fromthe HD Vest account to that bank account as
necessary to cover petitioner’s and Ms. Browing’s credit card
charges and (2) petitioner’s unrestricted ability to obtain funds
fromthe account, for any purpose, by use of his credit card.

Direct evidence of an intent to conceal the existence of the
Leadenhal | Bank credit cards is furnished by petitioner and M.
Carstensen’s response to Ms. Evans’ |IDR dated June 19, 2002,
requesting a list of “all credit * * * cards, foreign or

donestic, under any nane” used by petitioner “for any purpose,
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i ncl udi ng personal or business use, during the [audit] years”.
That response consisted of a credit report that listed credit
cards issued under petitioner’s Social Security nunber, which did
not include the Leadenhall Bank credit cards. The | anguage of
Ms. Evans’ |IDR clearly enconpasses the Leadenhal|l Bank credit
cards. Therefore, we conclude that petitioner’s and M.
Carstensen’s failure to include those cards in their response to
Ms. Evans’ |IDR constitutes clear and convincing evidence of their
attenpt to conceal the cards’ existence.

(3) Intent To Mslead the Revenue Agent

The i nconplete answer to Ms. Evans’ June 19, 2002, IDR al so
furni shes clear and convincing evidence of an intent to m sl ead
Ms. Evans regarding the existence of the Leadenhall Bank credit
cards. Moreover, Ms. Evans testified that, at her first face-to-
face nmeeting with M. Carstensen on August 14, 2002, she again
asked himto list all the credit cards that petitioner and Ms.
Browni ng used during the audit years (at that time, 1999 and
2000) and, again, M. Carstensen failed to reveal the existence
of the Leadenhall Bank credit cards. It was not until M. Evans
advised M. Carstensen that she was aware of those credit cards
t hat he acknow edged their existence and, for the first time, the

exi stence of the OEL program
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(4) Lack of Credibility of Petitioner’s and
M. Carstensen’s Testi nony

As di scussed supra, we find incredible both petitioner’s and
M. Carstensen’s testinony that they believed a “no” answer to
line 7a of petitioner’s 1998-2000 returns was proper.

We find equally incredible petitioner’s testinony that he
bel i eved he woul d have to repay TransNati onal the anmounts
corresponding to his and Ms. Browning’ s personal use of the
Leadenhal | Bank credit cards. |In fact, petitioner never
reconciled, for TransNational, his business versus personal
charges.® Moreover, petitioner, by his own adm ssion at trial
knew that no representative of TransNational would ever require a
reconciliation because TransNational had no economic interest in

the HD Vest account fromwhich the funds were drawn to pay the

5pPetiti oner was apparently unaware of the illusory
di stinction between his personal and business-related credit card
expendi tures, assum ng that he believed he was participating in a
valid enpl oyee | easing program The draft enploynment contract
bet ween petitioner and the Irish conpany authorized petitioner’s
use of a credit card for “corporate business expenses”. Because,
under the CEL program as described to petitioner by Messrs.
Schm dt and Drysdal e, petitioner was no | onger an SBE enpl oyee,
and because his Irish conpany enpl oyer had no contractual
relationship with SBE, the referenced busi ness expenses had to
relate to the business of petitioner’s Irish conpany enpl oyer.
Thus, any of petitioner’s credit card expenditures relating to
SBE' s busi ness nust be considered after-tax capital contributions
to SBE by petitioner (who still remained a controlling
sharehol der therein), and all of his credit card expenditures
nmust be consi dered personal expenditures. As a result, the use
of the HD Vest funds to pay the credit card charges woul d, under
the program constitute a nondeductible use of those funds by
petitioner.
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Leadenhal | Bank credit card charges. Petitioner fully recognized
that the noney in that account was his noney. Petitioner further
admtted at trial that had TransNational required himto
rei mburse the HD Vest account for personal credit card
expenditures, the effect would have been |ike taking noney from
one of his pockets and placing it in another; i.e., there would
be no econom c inpact on petitioner.

(5) Intentional Understatenent of |ncone

Petitioner believed that a substantial anount of his and
Ms. Browning's Leadenhall Bank credit card charges were for
their personal benefit because they were unrelated to SBE' s
busi ness and that, absent an accounting to TransNational for
t hose expenditures, he would be required to pay taxes thereon.
Yet, as of the date of trial, he had never nade such an
accounting and he had never paid tax on any anount of his and

Ms. Browning’'s Leadenhall Bank credit card charges.®

®\W¢ do not find that the inconsistencies between the 2003
and 2008 anal yses of the Brownings’ Leadenhall Bank credit card
charges regarding the identity of certain charges as being
busi ness rel ated or personal constitute evidence that petitioner
intentionally understated his incone. Petitioner testified that
he prepared the 2008 analysis wthout referring to the 2003
anal ysis, and the passage of 5 years between the two expl ai ns
t hose inconsistencies to our satisfaction. It is not those
relatively few inconsistencies, but, rather, it is the sheer
vol une of the charges that petitioner believed to be personal,
his realization that there was no need to nmake a neani ngf ul
accounting of those charges to anyone, and his denonstrated | ack

(continued. . .)
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Ms. Evans’ testinony regarding her audit nmeeting with
petitioner further indicates that petitioner intended to
understate his inconme by hiding fromrespondent his and Ms.
Browni ng’ s 1998- 2000 expenditures of unreported excess SBE
paynments by nmeans of their personal charges to the Leadenhal
Bank credit cards. That testinony was as foll ows:

Q Ckay. So, Ms. Evans, what was the nature of
your conversation with M. Browning regarding his use

of the Leadenhall credit card?

A We had asked himif it was his intent to

report the deferred conpensati on when he withdrew it as

taxabl e income, then why didn’'t he report the anmounts

of personal charges at that tinme on his tax return.

M. Carstensen stated that --

Q M. Carstensen or M. Browning?
A M. Carstensen stated that everybody does it.

M. Browning then stated that this is the standard way

of using credit cards. M. Browning then went on to

say it’s like running a red light or going the speed

[imt. You do things you shouldn't while you can.

When asked by counsel whether he had ever told the agents
that using the Leadenhall Bank credit card “was |ike speedi ng and
hopi ng not to get caught, sonmething to that effect”, petitioner
responded: “I have no recollection of that, that doesn’t sound

i ke anything | would say.” Thus, petitioner did not deny making

18(, .. continued)
of any intention of ever paying taxes on the anmounts in question
that provide the requisite clear and convincing evidence of
fraudul ent intent.
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the statenment quoted by Ms. Evans, only that he did not recal
maki ng such a statenent.
We find Ms. Evans to have been a credible witness and accept
her testinony as an accurate description of her conversation with
petitioner and M. Carstensen.

c. Concl usion

We have found that, for each of the audit years, petitioner
was in constructive recei pt of the excess SBE paynents, nost of
whi ch were deposited in the HD Vest account, plus the earnings on
t hat account.?!” That finding was based upon our prelimnary
finding that petitioner had unrestricted access to and control
over the funds in the HD Vest account, and, therefore, to the SBE
excess paynents, which funded that account. He and Ms. Browning
exerci sed that access by neans of the Leadenhall Bank account and
credit cards. That account and those credit cards were, in
effect, the spigot through which the SBE excess paynents fl owed
(via the HD Vest account) to petitioner. Petitioner knew that,
to the extent he was able to access those funds (particularly for
what he knew to be personal purposes), he was taxable on them
We surmse that it was for that reason that he (and M.

Carstensen) intentionally hid fromrespondent his nmeans of access

"As we noted supra, anpbunts that U. S. |easing conpany did
not deposit in the HD Vest account it spent on petitioner’s
behal f and, therefore, those anmobunts al so were constructively
recei ved by him
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to the excess SBE paynents during 1998-2000. Thus, the evidence
clearly and convincingly denonstrates that both petitioner and
M. Carstensen intentionally sought to evade tax on all or a
portion of the 1998-2000 excess SBE paynents. As a result, 1998-
2000 renmai n open under section 6501(c), and respondent is free to
determ ne deficiencies with respect to any itemfor those 3

years. See Lowy v. Conmm ssioner, 288 F.2d at 520; Col estock v.

Conmi ssioner, 102 T.C. at 385.

4. Application of Section 6501(c)(1) to 1995-97

a. | nt r oducti on

Because the Leadenhal |l Bank account and credit cards did not
exist until 1998, the tax evasion that is evidenced by
petitioner’s conceal nent of that account and those credit cards
does not pertain to the earlier audit years, 1995-97. W
strongly suspect that had Messrs. Schm dt and Drysdal e been able
to conply with petitioner’s 1996 request for an offshore credit
card at the tinme of that request, the pattern of tax evasion that
petitioner and M. Carstensen exhibited during 1998-2000 woul d
have been present during 1996 and 1997; i.e., that the
restriction of that behavior to 1998-2000 was nerely fortuitous.
“This Court, however, will not sustain a finding of fraud based
upon circunmstances which at the nost create only suspicion.”

Katz v. Comm ssioner, 90 T.C 1130, 1144 (1988). Moreover, our

suspicion is not reinforced by anything that occurred before 1998
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with respect to the then-pending offshore credit card. Although
petitioner testified that having a credit card was a “very
i nportant” consideration in his determ nation of whether to
enbark upon the CEL program as outlined by Messrs. Schm dt and
Drysdale, it was not clear, at that tinme (Decenber 1995) or,
i ndeed, until the card was issued in 1998, that the charges to
the card woul d be funded by the excess SBE paynents via the HD
Vest account rather than by petitioner’s ostensible Irish
enpl oyer or directly by SBE, or that those charges would, in
significant part, be for personal use.!® Petitioner also
testified that he nmade the decision, in 1998, to fund those
charges fromhis ostensible deferred conpensati on account rather
than from SBE because, at that time, SBE was starting to have
financial problenms and he did not want to further weaken the
conpany. That testinony indicates that a different credit card
fundi ng arrangenent m ght have occurred had the card been issued
before 1998 at a tinme when SBE was profitable and in a stronger

financial condition. Therefore, we nust find clear and

8 n fact, the pronotional materials that M. Schm dt
furnished to petitioner and M. Carstensen contained the
foll ow ng representation:

The Irish corporation will pay your business expenses,

i ncluding providing you with a variety of fringe
benefits * * *. To facilitate the paynent of many of

t hese fringe benefits, the conpany can provide you with
a credit card, the charges of which are paid from
abroad by the conpany * * * [Enphasis added. ]
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convi nci ng evidence of fraud, unrelated to petitioner’s
contenpl ated use of an offshore credit card, that existed either
t hroughout the audit years or, specifically, during one or nore
of the pre-1998 audit years (1995-97).

b. Respondent’s Argunents

Respondent argues that “the evidence of fraud is
overwhel mng.” He points to a nunber of alleged indicia of fraud
unrel ated to the Leadenhal |l Bank account and credit cards: (1)
The “lack of substance” of the CEL program (2) petitioner’s
nonconpl i ance “with any of the terns of the purported contracts”,
(3) the fact that petitioner’s relationship with SBE renmai ned
unchanged t hroughout the period of the CEL program (4) the fact
that the funds representing the allegedly deferred anounts ended
up in a U 'S. brokerage account under petitioner’s control, (5)
the fact that petitioner never dealt with anyone known by himto
be fromlreland or to be an officer or enployee of his alleged
I rish conpany enpl oyer, TransNational, and (6) petitioner’s
inability to produce any evidence of an agreenment with
TransNati onal, the conpany he clainmed was al ways his enpl oyer.
Respondent al so alleges fraud in that petitioner lied in stating
that (1) he | acked control over the HD Vest account, (2) he did
not know why M. Carstensen was chosen to nmanage that account,
and (3) M. Cafferata had control over the HD Vest account.

Respondent al so points to: (1) What he considers petitioner’s
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incredible testinony regarding his faith in the CEL program as a
valid income deferral program (2) the absence of financi al
records, contracts, or correspondence wi th any enpl oyees of
TransNational, and (3) petitioner’s subm ssion of false and
m sl eadi ng answers to Ms. Evans’ interrogatories during her
audit. Respondent concl udes overall:

As in Foxworthy v. Conmm ssioner, T.C Menp. 2009-203,

t he whol e schene was ai ned at concealing petitioner’s

unt axed conpensation in a nom nee account that he

controlled and to which he had access through his
advi sor Carstensen and through the credit card. * * *

Wth respect to M. Carstensen, respondent cites, as “the
nmost obvi ous aspect of his fraud”, the fact that he knew from M.
McCarthy’'s pre-inplenentation analysis “that the schene was a
shant, and, even w thout that analysis, that “the OEL schene
| acked substance.” Respondent ties M. Carstensen to many of the
al l egedly fraudul ent features of petitioner’s conduct in
concluding that he too acted fraudulently in hel ping to inplenent
the OEL program and in preparing and signing petitioner’s 1995-
2000 returns “which he knew to be false, with intent to evade

t ax.

C. Di scussi on

W agree with respondent that petitioner’s failure to
produce copies of actual witten agreenents to which he,
TransNational, and/or the U S. |easing conpany were parties, his

indifference to the actual ternms of any such agreenent to which
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he was a party, and his effective control over the funds in the
HD Vest account, are anong the factors indicating that the OEL
program | acked econom ¢ substance. Respondent’s problemis that,
even if we were to nmake that finding, before petitioner’s
conceal ment of the Leadenhall Bank account and credit cards,
whi ch pertains only to 1998-2000, there is no clear and
convi nci ng evidence that any of petitioner’s or M. Carsenten’s
actions denonstrated an intent to conceal incone and, thereby,
evade tax.

On its 1995-97 returns, SBE specifically included as one of
its “other deductions” on line 19 “Enpl oyee Leasi ng Progrant
expenses, and petitioner reported as wages fromthe various U S
| easi ng conpani es, by name, anounts that were substantially |ess
than SBE s | easi ng program deductions for those years. Thus, it
cannot be said that the existence of sone form of |easing program
i nvol ving both SBE and petitioner and the non-U. S. taxation of a
substantial portion of SBE s paynents for petitioner’s services
was intentionally hidden fromrespondent.

Both petitioner and M. Carstensen appeared to believe that
the OEL program as constructed and expl ained to them by Messrs.
Schm dt and Drysdale, would result in the sought-after tax
deferral for petitioner. Petitioner trusted M. Schm dt and
viewed himas the principal architect of the program Petitioner

t hought he understood the basics of the programand that it was
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bei ng foll owed, even though he had not read and, therefore, was
unfamliar with (and even indifferent to) the actual terns of the
contracts pursuant to which the programwas supposed to be
inplemented. He testified that his failure to read the contracts
was based upon his assunption that M. Schm dt woul d advi se him
of anything he needed to know. He also testified that he
believed that he was in conpliance with the requirenents of the
program so | ong as he adhered to any and all requests that
Messrs. Schm dt and Drysdal e made in connection with the program
That he continued to identify hinself to third parties as
presi dent and as an enpl oyee of SBE exenplifies his indifference
to the actual requirenents of the OEL program (i.e., to what he
characterized as the “small print”) and is further proof of the
program s |ack of econom c substance as inplenented by
petitioner, but it is not proof of fraudulent intent.

Petitioner viewed the HD Vest account as something akin to a
pensi on plan account or I RA that woul d be avail abl e when he
needed it. As in the case of an I RA, petitioner apparently
believed he had a right to participate in or even control his
investnment or risk profile in the account. Moreover, before his
and Ms. Browning s use of the Leadenhall Bank credit cards,
beginning in 1998, there is no clear and convinci ng evidence that

petitioner intended to access the funds in the account; i.e.,
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that he intended to treat the account as other than a retirenent
account .

The record is, at best, anbiguous regardi ng whet her
petitioner’s answers to Ms. Evans’ witten interrogatories were
purposely m sleading or nerely reflective of his understandi ng of
what he believed to be a legitimte deferral arrangenment the
actual details of which, because he viewed them as insignificant,
were largely unknown to him Also, to the extent that respondent
sees di shonesty and fraud in petitioner’s interrogatory response
wherein he states that he could not “control or access the noney”
in the HD Vest account, or in his response that TransNati onal
“possessed full control and discretion over the account”, it is
possi bl e that petitioner viewed control as synonynous with
signature authority, and because he | acked the latter, he
honestly (if unrealistically) believed he also | acked the forner.

Petitioner testified that the absence of SBE s financi al
records, correspondence, etc. for exam nation by Ms. Evans
resulted fromtheir disposal, in 2003, as unnecessary after the
sale of SBE' s business in 2002. He further testified to his
belief that none of those docunents was relevant to Ms. Evans’
audit. We find no clear and convincing evidence that
petitioner’s testinony was untrue or intended to be m sl eadi ng.

Moreover, there is nothing inherently fraudulent in setting

up a deferral account in the United States. Frompetitioner’s
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standpoi nt, signatory authority over the HD Vest account by a
third party (foreign or donestic) appeared sufficient to justify
petitioner’s ostensible |ack of control and, hence, the sought-
after deferral.

Finally, we reject respondent’s argunment that the OEL
programin this case is simlar to the CEL programthat we held

to be fraudulent in Foxworthy, Inc. v. Conm ssioner, T.C. Mno.

2009-203. In Foxworthy, the noney transferred to the offshore
deferred conpensation account was al nost imedi ately transferred
out of that account to other investnent accounts in various
corporate nanes but used by the individual taxpayer for his own
pur poses. The evidence supported our finding that, fromthe
begi nni ng, the individual taxpayer intended to hide those funds
fromthe Comm ssioner and to use themin furtherance of a nunber
of schenes designed to generate fal se deductions, all of which
actions clearly constituted tax evasion subject to the section
6663 fraud penalty. Petitioner’s only activity that may have
resenbl ed the individual taxpayer’s actions in Foxworthy was his
use of the Leadenhall Bank credit card, and that activity did not

begin until 1998.1%°

®Another simlarity between Foxworthy, Inc. v.
Comm ssioner, T.C Menp. 2009-203, and this case is the manner in
whi ch the CEL program was | aunched. In both cases, the program
was initiated by a transfer of funds to the Irish “enpl oyer”
corporation and a reduced sal ary paynent to the taxpayer enpl oyee
in Decenber of the initial inplenmentation year. In Foxworthy,

(continued. . .)
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As noted supra, M. Carstensen, like petitioner, appeared to
believe that the CEL program as inplenented by petitioner with
his participation, would legitimtely acconplish the desired tax
deferral. There is nothing in the record to indicate that M.

Car stensen, al though a professional preparer of incone tax
returns, had any experience in the evaluation of tax deferral
schenes or prograns. That appears to be why he sought M.
McCarthy’ s advice regarding the nerits of the OEL program
Respondent argues that, on the basis of M. MCarthy’ s concerns
regarding the likelihood of an IRS attack, M. Carstensen “knew
fromthe very outset * * * that the schene was a sham” W

di sagree. M. MCarthy did indeed have concerns that the
authorities cited in the pronotional materials supplied by
Messrs. Schm dt and Drysdal e were distinguishable fromthe OEL
program as described in those materials, but those concerns did
not anmount to a conclusion that the programwas a shamthat could
not wthstand IRS scrutiny. Rather, it was a warning that a

successful I RS challenge represented a distinct possibility. The

19C. .. continued)
t he individual taxpayer reported, for that entire year, only the
wages received fromthe U S. |easing conpany for Decenber.
Petitioner reported total wages of $323,887 for the initial year,
1995, of which $150,000 was received fromthe U S. |easing
conpany for Decenber. Although that essentially 50-50 split of
petitioner’s 1995 taxabl e wage paynents between SBE and the U. S.
| easi ng conpany was obviously unrealistic, it was not as
aggressive as reporting no wages fromthe taxpayer’s forner
enpl oyer, for whom he had worked for 11 nonths during the year,
as occurred in Foxworthy.
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fact that M. Carstensen, in the face of that warning, still
chose to rely upon the assurances of Messrs. Schm dt and Drysdal e
that the programwould w thstand such a chall enge, while perhaps
denonstrati ng poor professional judgnent on his part, does not
anmount to fraud. Simlarly, we do not believe that M.
Carstensen’s alleged recalcitrance in responding to Ms. Evans’
requests for docunents or the m nor inconsistencies in his
testinony identified by respondent anmounted to clear and
convi nci ng evidence of fraud applicable to the first 3 years of
petitioner’s participation in the OEL program

d. Concl usi on

Respondent has failed to provide clear and convi nci ng
evidence that petitioner’s 1995-97 returns were fraudul ent.
Accordingly, the extended |imtations period provided in section
6501(c) is inapplicable, and respondent’s determ nati ons and
adjustnents relating to those years are barred.

1. Application of the Section 6663 Fraud Penalty for 1998-2000

A. Di scussi on

We have found that, for each of the audit years,
petitioner’s underpaynent of tax equal ed the excess SBE paynents
plus the capital gains and investnent inconme on the HD Vest
account. W have al so concluded that petitioner filed fraudul ent
returns for 1998-2000 attributable to his (and M. Carstensen’s)

conceal nent of the Leadenhall Bank account and credit cards. W
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determ ned that that conceal nent, on petitioner’s 1998-2000
returns and during the audit of those returns, clearly and
convincingly denonstrated that petitioner knew that his and Ms.
Browning’s unrestricted access to the 1998- 2000 excess SBE
paynments for any purpose (and, in particular, for personal
expenses) was inconsistent with the deferral of the excess SBE
paynents for those years and was, therefore, a fraudulent attenpt
to evade tax on those anounts.

Mor eover, petitioner has not persuaded us by a preponderance
of the evidence that his affirmative attenpts to hide the
Leadenhal | Bank account and credit cards do not justify inposing
the section 6663 fraud penalty on the entire anmount of the
under paynent for each of the 1998-2000 years. See sec. 6663(b).

We do not find incredible petitioner’s testinony that he
bel i eved any busi ness-rel ated expenses to be deductible so that
it was of no tax consequence that he failed to include the excess
SBE paynments to be used for business purposes in inconme. But we
find it nore likely that that testinony was part of a contrived,
overal |l explanation designed to falsely justify petitioner’s
failure to include any portion of the excess SBE paynents in
i ncome despite his unrestricted access to the entirety of those
funds, by nmeans of the Leadenhall Bank credit cards, and his
know edge that that unrestricted access rendered himtaxable on

t hose paynments for 1998-2000. That, in an our estimtion, is why
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he and M. Carstensen endeavored to hide the Leadenhall Bank
account and credit cards fromrespondent.

B. Concl usi on

The entire anmount of petitioner’s underpaynment for each of
his 1998-2000 years is subject to the section 6663 fraud penalty.

[11. Application of the Section 6662 Accuracy-Rel ated Penalty

Because we have applied the section 6663 fraud penalties to
petitioner’s total underpaynents for 1998-2000, the section 6662
accuracy-rel ated penalties do not apply for those years. See

sec. 6662(b) (flush I anguage).

Deci sion will be entered

under Rul e 155.




